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222, and upholds the case of The Silvia. It would certainly seem to be stretch- 
ing the meaning of unseaworthiness to say that a vessel is unseaworthy 
because of a porthole insecurely fastened. 

Street Railway — Contributory Negligence — Apportionment of Fault 
— Anderson v. Metropolitan Co., 61 N. Y., Sup. 899. — Plaintiff, while riding 
on a wagon that was approaching at right angles a street railway, saw a car 
approaching about thirty feet distant. The driver did not stop or alter his 
course and the wagon was struck by the car. Held, plaintiff could not recover 
damages, as he was not free from fault. 

The present case is distinguishable from the rule laid down in Gilbert 
v. Erie R. Co., 97 Fed. 747, 9 Yale Law Journal 234, that where plaintiff 
and defendant are concurrently negligent the defendant is liable if the exercise 
of reasonable care on his part would have avoided plaintiff's injury. To have 
this rule, which seems to be well established in the united States courts, apply, 
gross negligence on the part of defendant is contemplated and only slight 
negligence on the part of the plaintiff, a state of facts which does not exist in 
the present case. Here the negligence seems to be not only concurrent, but of 
equal degree. 

Street Railways — Peculiar Operation — Negligence per se — Citizens' 
St. Ry. Co. v. Hoffbaubr, 56 A. E. 54 (Ind.). — Defendant operated an open 
electric car, entered from one side by a foot-board running the length of 
the car. The car at a certain point was run on the left instead of on the right 
hand double track, with the foot-board but a few inches from the trolley poles. 
At dusk a passenger, ignorant of the peculiar manner of operation, was 
injured by stepping on the foot-board and being hit by a trolley pole. Held, 
the facts are sufficient to justify a finding of negligence, but not to constitute 
a case of negligence per se. 

The general tendency of modern decisions is to limit the province of the 
jury by the extension of the per se doctrine in cases where negligence is clear. 
Beach Contri Neg. 3rd Ed., § 453. The ruling in the present case is con- 
trary to this tendency, as many much more doubtful cases have been held 
within the per se rule. French v. R. R. Co., 116 Mass. 537; Daniels v. 
Liebig Co., 42 Atl. 447. Riding on a foot-board is held not negligence on 
part of plaintiff in Brainardv. R. R. Co., 61 N. Y. Sup. 74, 9 Yale Law Jour- 
nal 182. 

Survival Acts — Instantaneous Death — Amount of Damages — Broughel 
v. Southern New England Telephone Company, 45 Atl. Rep. 435 (Conn.). 
— Under a statute providing that a decedent's cause of action, even in case of 
instantaneous death, shall survive to his administrator; the damages to be 
awarded are not confined to nominal damages, even though as a matter of fact, 
" death was instantaneous and the decedent suffered no pain or sensation, and 
never regained consciousness. See Comment. 

Treaties — Enabling Statutes — Rights of Aliens — Blythe v. Hinckley, 
59 Pac. Rep. 787 (Cal.).— This presented the novel question, whether a statute 
giving non-resident aliens the right to hold land was unconstitutional as a 
usurpation of the treaty-making power, when the treaty was silent upon this 
point. Held, in absence of a contrary treaty stipulation, statute was valid, 
Hanreck v. Patrick, 119 U. S. 156; and in case of conflict was not void, but 
merely suspended during the operation of the treaty. Geofry v. Riggs, 133 
U. S. 258. 

Verdict — New Trial — Malpractice — Evidence — Photographs — Excep- 
tions — Jameson v. Weld, 45 Atlan. 299 (Me.). — Action on the case against the 
defendant, a physician and surgeon, for malpractice in treating the plaintiff 
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for an injury to the elbow of the right arm. An X-ray photograph was 
admitted in evidence, and exception taken by counsel for defendant on the 
ground that it was an exaggeration and a distortion. Held, that it was a dis- 
cretion of the presiding justice to admit an X-ray photograph, and his deter- 
mination thereon is not open to exceptions. 

This seems to be the rule in Mass. Blair v. Pelkam, 118 Mass. 420 ; Van 
Houten v. Morse, 162 Mass. 414. In Udderzook v. Com., 76 Pa. St. 340, it 
was held that the court may take judicial cognizance of a photograph as of other 
matters of science. Some authorities are more reserved. In Cunningham, 
Admx., v. Fair Haven 6~> Wettville R. R. Co., 72 Conn. 244, the court said, 
" We do not see how this preliminary question differs from any other, where 
questions of fact and law may be intermingled— the conclusions of the trial 
judge may be so clearly against law that we can to a certain extent review 
them." Geer v. Missouri L. S-» M. Co., 134 Mo. 85 ; McLean v. Scribbs, 52 
Mich. 219. 

Wills— Evidence of Existence— In re Cameron's Estate, 62 N. Y. Sup. 
187. — Held, that photographs of a lost will and codicil are admissible in evi- 
dence to prove its existence and defeat proceedings to obtain letters of 
administration. 

Photographs of places are frequently given to juries, where the jury can- 
not view the places. But such photographs are subject to attack as being in- 
accurate. Dyson v. N. Y. ana New England R. R., 57 Conn. 7; Cunning- 
ham v. Fair Haven and Westville, 72 Conn., 244. Photographs of docu- 
ments, if properly authenticated, are sometimes admitted where better evi- 
dence cannot be obtained. In re Stephens, L. R. 9 C. P. 187. 



